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This document provides source quotations and references that help to define the “day-to-
day” role of the council of governors in NHS foundation trusts.

Some other aspects of the council of governors' role are things that happen only infrequently,
like receiving the trust's annual report (annually), appointing a new Chair of the trust 
(occasionally), and removing the Chair of the trust (probably never). This document does not 
cover these things.

The definitions here do not limit the role of the council of governors. They say what the 
council must do, or should normally do, or might consider doing, but this does not mean that 
the council cannot do, or should not do, any other things that it considers appropriate.

National Health Service Act 2006

The National Health Service Act 2006 (“the Act”) defines the role of councils of governors in 
law. The Act has been amended, principally by the Health and Social Care Act 2012, the 
relevant parts of which came into force in April 2013.

Schedule 7 to the Act specifies the three foundations of the council of governors' role. Note 
that in the wording of the Act, “the corporation” means the trust.

“10A The general duties of the council of governors are—

(a) to hold the non-executive directors individually and collectively to account 
for the performance of the board of directors, and

(b) to represent the interests of the members of the corporation as a whole and 
the interests of the public.”

And:

“10C For the purpose of obtaining information about the corporation’s performance of its 
functions or the directors’ performance of their duties (and deciding whether to 
propose a vote on the corporation’s or directors’ performance), the council of 
governors may require one or more of the directors to attend a meeting.”

Code of Governance

The current version of The NHS Foundation Trust Code of Governance (“the Code”), 
published by Monitor, came into effect in January 2014. It contains best practice advice that 
is not necessarily mandatory.

Monitor requires trusts either to comply with the Code or to explain their non-compliance. 
However, some of the advice in the Code is copied from elsewhere, and it might be 
mandatory. Unfortunately the Code does not always make it very clear which bits are 
mandatory and which are just “comply or explain”.

The Code sets out three main principles underlying the council of governors' role, adding a 
little more detail to the wording of the Act for the first two:
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“A.5.a The council of governors has a duty to hold the non-executive directors individually 
and collectively to account for the performance of the board of directors. This includes 
ensuring the board of directors acts so that the foundation trust does not breach the conditions 
of its licence. It remains the responsibility of the board of directors to design and then 
implement agreed priorities, objectives and the overall strategy of the NHS foundation trust.

“A.5.b The council of governors is responsible for representing the interests of NHS 
foundation trust members and the public and staff in the governance of the NHS foundation 
trust. Governors must act in the best interests of the NHS foundation trust and should adhere 
to its values and code of conduct.”

But the third principle in the Code is completely different from the third paragraph in the Act:

“A.5.c Governors are responsible for regularly feeding back information about the trust, its 
vision and its performance to members and the public and the stakeholder organisations that 
either elected or appointed them. The trust should ensure governors have appropriate support 
to help them discharge this duty.”

Although many provisions of the Code are about things that only need to happen 
occasionally, some of them advise how the council of governors should go about its work:

“A.5.1. The council of governors should meet sufficiently regularly to discharge its duties. 
Typically the council of governors would be expected to meet as a full council at least four 
times a year. Governors should, where practicable, make every effort to attend the meetings of
the council of governors. The NHS foundation trust should take appropriate steps to facilitate 
attendance.

“A.5.5. The chairperson is responsible for leadership of both the board of directors and the 
council of governors (see A.3) but the governors also have a responsibility to make the 
arrangements work and should take the lead in inviting the chief executive to their meetings 
and inviting attendance by other executives and non-executives, as appropriate. In these 
meetings other members of the council of governors may raise questions of the chairperson or
his/her deputy, or any other relevant director present at the meeting about the affairs of the 
NHS foundation trust.

“A.5.7. The council of governors should ensure its interaction and relationship with the board 
of directors is appropriate and effective. In particular, by agreeing the availability and timely 
communication of relevant information, discussion and the setting in advance of meeting 
agendas and, where possible, using clear, unambiguous language.

“A.5.9. The council of governors should receive and consider other appropriate information 
required to enable it to discharge its duties, for example clinical statistical data and 
operational data.”

And the Code does eventually include that third paragraph from the Act, rewording it subtly:

“A.5.13 The council of governors may require one or more of the directors to attend a 
meeting to obtain information about performance of the trust’s functions or the directors’ 
performance of their duties, and to help the council of governors to decide whether to propose
a vote on the trust’s or directors’ performance.”
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Francis Report

The Francis Report of 2013 is a report into system failings that allowed what the report calls 
“conditions of appalling care” in Mid Staffordshire between 2005 and 2008. It made 290 
recommendations, and a few of them relate to the work of councils of governors.

These recommendations are not mandatory on councils of governors, and they go somewhat
beyond the advice contained in the Code, but the recommendations I quote here were 
accepted by the Government, so they are probably things that councils of governors could 
reasonably consider doing.

While the wording of these recommendations suggests one-off actions for Monitor and other 
bodies, each of them also implies ongoing work by councils of governors, which I have 
emphasised here in italics. Note that the NHS Commissioning Board now calls itself NHS 
England.

“74. Monitor and the Care Quality Commission should publish guidance for governors 
suggesting principles they expect them to follow in recognising their obligation to account to 
the public, and in particular in arranging for communication with the public served by the 
foundation trust and to be informed of the public’s views about the services offered.

“76. Arrangements must be made to ensure that governors are accountable not just to the 
immediate membership but to the public at large – it is important that regular and 
constructive contact between governors and the public is maintained.

“77. Monitor and the NHS Commissioning Board should review the resources and facilities 
made available for the training and development of governors to enhance their independence 
and ability to expose and challenge deficiencies in the quality of the foundation trust’s 
services.”

Online references

Quotations from the amended National Health Service Act 2006 are most easily found in the 
Health and Social Care Act 2012 at:

www.legislation.gov.uk/ukpga/2012/7

The NHS Foundation Trust Code of Governance is at:

www.monitor-nhsft.gov.uk/FTcode

The Goverment's responses to the relevant Francis Report recommendations are at:

francisresponse.dh.gov.uk/themes/regulating-healthcare-monitor/
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